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DEPARTMENT  OF  AGRICULTURE 
Agricultiiral  Marketing  Service 
7CFRPart102 

Warehouse  Regulations;  Financial 
Statement  Requirements;  Proposed 
Rulemaking 

agency:  Agricultural  Marketing  Servit:e, 
USDA. 

ACTION:  Proposed  rulemaking. 

summary:  a  Grain  Elevator  Task  Force 
was  established  to  review 
circumstances  which  have  led  to  an 
increasing  number  of  warehouse 
bankruptcies.  The  task  force  reviewed 
current  grain  warehouse  laws  and 
regulations  and  recommended  a  number 
of  changes  to  the  regulations  pertaining 
to  grain  warehousemen  conducting  a 
warehouse  licensed,  or  for  which 
application  for  a  license  has  been  made 
under  provisions  of  the  United  States 
Warehouse  Act  (7  U.S.C.  268)  and 
governing  warehouse  standards  for 
approval  issued  by  the  Commodity 
Credit  Corporation  (CCC)  in  order  to 
strengthen  such  standards  and  thus 
assist  in  the  prevention  of  elevator 
bankruptcies. 

In  accordance  with  one 
recommendation  of  the  task  force,  7  CFR 
Part  102  is  proposed  to  be  amended  so 
that  such  warehousemen  will  be 
required  to  provide  the  Secretary  with 
an  annual  financial  statement  that  has 
been  audited  by  a  certified  public 
accountant  in  accord£mce  with  generally 
accepted  auditing  standards  and  such 
other  interim  financial  statements  or 
information  as  the  Secretary  deems 
necessary. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  change  in  regulations. 
date:  Written  comments  should  be  filed 
not  later  than  December  31, 1981. 
ADDRESS:  Comments  should  be  filed  in 
triplicate  with  the  Hearing  Clerk,  U.S. 
Department  of  Agriculture,  14th  & 
Independence  Avenue  SW., 

Washington,  D.C.,  20250,  where  they 
will  be  available  for  public  inspection 
during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Orval  Kerchner,  Chief,  Warehouse 
Development  Branch,  Warehouse 
Division,  Agricultural  Marketing 
Service,  Department  of  Agriculture, 
Washington,  D.C.  20250  (202-447-3616). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  in  accordance  with  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  that  the  Agricultural 
Marketing  Service  (AMS),  pursuant  to 
the  authority  conferred  by  section  28  of 


the  U.S.  Warehouse  Act  (7  U.S.C.  268, 
hereinafter  the  "Warehouse  Act”),  is 
amending  the  warehouse  regulations  for 
the  storage  of  grain  appearing  in  Part 
102  of  Subchapter  E  of  Chapter  1  in  Title 
7  of  the  Code  of  Federal  Regulations  (7 
CFR  Part  102). 

This  proposal  has  been  reviewed 
under  the  USDA  procedme  established 
in  accordance  with  Executive  Order 
12291  of  February  17, 1981,  and  has  been 
classified  “nonmajor”  as  it  does  not 
meet  the  criteria  contained  therein  for 
major  regulatory  actions.  William  T. 
Manley,  Deputy  Admiitistrator  for 
Marketing  ^ogram  Operations,  has 
determined  that  this  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  business  entities 
because  (i)  use  of  the  services  is 
voluntary;  and  (ii)  further,  the  Secretary 
is  required  by  statute  to  make  the 
services  available  and  to  recover  the 
costs  of  the  services  from  the  users  of 
the  services. 

The  U.S.  Warehouse  Act  was  passed 
by  Congress  in  1916.  The  Act  provides 
for  the  licensing  of  such  warehousemen 
as  may  apply  to  the  Secretary  of 
Agriculture,  and  (1)  meet  departmental 
standards,  (2)  agree  to  abide  by  the  law 
and  the  regulations  thereunder,  and  (3) 
who  are,  in  his  discretion,  proper 
warehousemmi  within  the  intent  of  the 
law  for  the  storage  of  agricultural 
products. 

The  primary  objectives  of  the  U.S. 
Warehouse  Act  are  to:  (1)  Protect 
producers  and  others  i^o  store  their 
property  in  public  warehouses:  (2) 
assure  the  integrity  of  warehouse 
receipts  as  documents  of  title  to  be  used 
as  collatm'al  for  loans,  and  to  facilitate 
trading  in  interstate  commerce  of 
agricultural  commodities;  and  (3)  set  and 
maintain  a  standard  for  sound 
warehouse  operations. 

A  warehouse  receipt  is  acceptable  ' 
only  when  it  has  Integrity.  Integrity 
means  that  original  depositor  or  a 
subsequent  holder  of  a  receipt  must 
have  reasonable  assurance  that  the 
product  covered  by  the  warehouse 
receipt  will  be  returned  upon  surrender 
of  the  receipt  and  a  valid  request  for 
delivery.  Failing  to  receive  retmn  of  the 
product,  the  depositor  or  holder  of  the 
receipt  must  have  the  further  assurance 
that  the  warehouseman  is  able  to  pay 
him  for  his  breach  of  contract.  Existing 
regulations  deal  adequately  with  the 
warehouseman's  obligations  and  duties 
as  a  storer  of  grain. 

Most,  if  not  all  licensed 
warehousemen  also  operate  a  grain 
marketing  business  buying  grain  from 
producers  through  the  same  facilities 
used  for  the  storage  of  grain. 


1'he  business  of  storing  and  marketing 
often  becomes  inseparable  and  likewise 
the  funds  available  to  the  total  business 
often  cannot  be  segregated.  These 
situations  create  continuous,  dual  and  at 
times  uncertain  obligations. 

Consequently,  there  are  risks  for 
producers  who  sell  deposited  grain  as 
well  as  for  producers  who  store  such 
grain.  It  therefore  becomes  consistent 
with  objectives  of  the  Act  to  be  able  to 
determine  from  independent  sources  at 
periodic  intervals  that  the 
warehouseman’s  financial  condition 
meets  net  asset  requirements  of  the 
regulations  and  the  condition  is  such 
that  financially  the  warehouseman  is 
able  to  satisfy  all  obligations  of  deposit 
and  operate  with  minimal  risk  to 
depositors.  The  focal  point  of 
administering  the  Act  is  the  periodic 
unannounced  examination  made  by  the 
Department  at  licensed  warehouses.  The 
purpose  of  these  examinations  is  to 
make  certain  that  warehousemen  are 
operating  within  the  law  and  to  reflect 
at  that  time  the  warehouseman’s 
physical  capability  of  meeting  storage 
obligations.  ^ 

The  periodic  audit  and  the  periodic 
physical  examination  both  by 
independent  sources  will  complement 
but  not  totally  replace  one  another. 

Some  reduction  in  program  costs  can  be 
effected  through  intelligent 
interpretation  of  the  financial  audit  and 
scheduling  of  the  physical  examination. 
Agricultural  Marketing  Service  (AMS) 
analysts  will  be  provided  with  the 
information  necessary  to  judge  a 
warehouseman’s  economic  performance 
on  an  annual  basis.  The  CPA’s  audit 
report  should  also  help  the 
warehouseman  to  determine  which 
segments  of  his  operations  are  the  most 
efficient  and  which  operations  are  in 
need  of  improvement  In  addition,  the 
audit  report  could  give  an  early  signal  of 
possible  failures  of  the  warehousing 
operation.  The  proposed  action  will 
further  enable  the  administration  of  the 
Act  to  meet  the  objectives  and  purposes 
.of  Congress  in  passing  this  legislation 
enhancing  the  security  offered  by 
licensed  warehousemen  to  depositors 
including  producers. 

William  T.  Manley.  Deputy 
Administrator  for  Marketing  Program 
Operations,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  of  this  proposed 
rule  with  less  than  a  60-day  comment 
period.  The  Commodity  Credit 
Corporation  has  proposed  a  similar 
change  in  its  standards  governing 
approval  of  warehouses  to  be  used  for 
the  storage  and  handling  of  ks  owned 
grain  or  grain  serving  as  ooUateral  for 
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price  support  loans.  The  information 
collection  requirement  established  by 
this  regulation  is  subject  to  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980. 

The  regulations,  therefore,  are 
proposed  to  be  amended  as  follows: 

PART  102— GRAIN  WAREHOUSES 

1.  Section  102.6  (7  CFR  102.6)  is 
amended  by  adding  a  new  paragraph  (a) 
and  redesignating  existing  paragraphs 
(a)  through  (d)  to  read  (b)  through  (e). 


§  102.6  Financial  requirements. 

(a)  Each  warehouseman  conducting  a 
warehouse  licensed,  or  for  which 
application  for  a  license  has  been  made 
under  the  regulations  in  this'  part,  shall 
provide  the  Secretary  with  an  annual 
financial  statement  that  has  been 
audited  by  a  certiBed  public  accountant 
in  accordance  with  generally  accepted 
auditing  standards  and  such  other 
interim  financial  statements  or 
information  as  the  Secretary  deems 
necessary. 

2.  Section  102.6  (b)  now  (c)  is 
amended  to  refer  to  in  the  final  sentence 


(b)  rather  than  (a). 

3.  Section  102.6  (c)  now  (d)  is 
amended  to  refer  to  (b)  and  (c)  rather 
than  (a)  and  (b). 

§  102.14  [Amended] 

4.  Section  102.14  (a)  is  amended  to 
refer  to  in  the  final  sentence  §  102.6  (b) 
rather  than  §  102.6  (a). 

Done  at  Washington,  D.C,  December  1, 
1981. 

William  T.  Manley, 

Deputy  Administrator,  Marketing  Program 
Operations. 
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